MISUSE OF WITNESS STATEMENTS IN SEXUAL OFFENCES CASES 



A CONSULTATION PAPER BY THE HOME OFFICE 

i 



l£f£#4i :HC£ 
mu si«tK ew tm a£ 

>r tm umimt 




1 . The Home Office has received a number of complaints about 
indecent use in prisons and elsewhere of certain witness 
statements prepared for use in criminal proceedings. The 
problem is not easily solved because measures to tackle it 
raise conflicts between fundamental rights of persons accused 
of serious crime and public policy that any circulation of 
witness statements should be confined to its proper purposes. 
The purpose of this paper is to set out the legal background 
and present practice and to seek views on the solutions which 
have been suggested to the Home Office. 



Existing law and practice 



2. It is a well established principle in English law that 
the accused person should know the case he has to answer and 
that the prosecution should therefore disclose all relevant 
evidence to the defence before the trial gets under way. 



3. With regard to evidence upon which the prosecution 
proposes to rely, that principle finds statutory expression in 
the Magistrates’ Courts Act 1980, which provides, in section 
102, that before a written statement is tendered in evidence 
in committal proceedings, a copy of the statement must be 
given, by or on behalf of the party proposing to tender it, to 
each of the other parties in the proceedings. The prosecution 
is therefore under a duty to let the defendant have a copy of 
any written statement by a prosecution witness if it proposes 
to use the statement in the proceedings. 

4. Written statements which it is not proposed to tender in 
evidence, statements of witnesses who are to be called to give 
evidence at the committal, and unedited versions of edited or 
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composite statements are covered by guidelines issued in 1981 
by the Attorney General. The guidelines recommend that with 
certain discretionary exceptions, all unused material should 
be made available to the defence solicitor if it has a bearing 
on the offences charged and the surrounding circumstances of 
the case. Usually the material will be served before the date 
fixed for the committal. 

5. Normally all papers are forwarded to the defendant's 
solicitor. However, if for any reason the defendant is not 
legally represented or is in the course of appointment of a 
legal representative, such papers would be sent directly to 
the defendant. 

6. It is for the defendant, in consultation with any 
representatives he may have appointed, to decide how to 
prepare his answer to the case against him and to decide whom 
he should consult on any matter relevant to the proceedings . 
The defendant therefore needs fair access to the case papers 
until the trial, and any appeal proceedings, are completed and 
to be able to show papers to others. 

7 . The only statutory restrictions which appear to bear on 
disclosure of information concerning the case are the 
provisions safeguarding the anonymity of complainants in rape 
cases in the Sexual Offences (Amendment) Act 1976, as amended, 
and any restrictions about identifying child witnesses which 
may have been imposed under the Children and Young Persons Act 
1933. However, both sets of restrictions concern publication 
of case details rather than their disclosure to individuals. 

8. Circulation of witness statements to other witnesses, for 
example to convince them of the defendant's innocence, or to 
denigrate a witness in the eyes of their community, may be 
punishable as a contempt of court or, conceivably, as an 
attempt to pervert the course of justice. On the face of it, 
however, neither would seem to cover circulation to non- 
witnesses, for example for prurient purposes. 
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9. There are no specific provisions within prison rules 
about the circulation of witness statements. The prison rules 
permit action where a prisoner has in his possession "any 
unauthorised article" (Prison Rule 47(9)) and where a 
prisoner "sells or, without permission, delivers to any person 
any article which he is allowed to have only for his own use" 
(Prison Rule 47(11)). There are also powers for the Governor 
to "withhold or withdraw any newspaper or periodical or any 
particular issue, or any book, where he considers that the 
content could present a threat to good order or discipline, or 
is likely to have an adverse effect on the inmate from a 
medical point of view" (Standing Order 4A8C). None of these 
would prevent a defendant in prison circulating a witness 
statement or other legal material, because he could say he 
simply wanted advice from another prisoner in connection with 
the preparation of his case. 

10. Following amendment to the Magistrates' Courts (Rules and 
Forms) Rules 1981, an individual's address no longer appears 
as a matter of course on witness statements and disclosure of 
the address is delayed until the start of the summary trial, 
full committal or Crown Court trial unless the Crown 
Prosecution Service considers that there are good grounds for 
disclosure. This is an important safeguard for victims and 
other witnesses against intimidation by the accused or his 
friends and family. 

The mischief 



11. There is evidence that prosecution witness statements 
containing detailed, intimate information relevant to sexual 
offences charges have been circulated within prisons for 
prurient purposes as a form of pornography. Outside prisons, 
it appears that defendants and defendants' relatives have on 
occasion circulated copies of case papers, including 
prosecution witness statements, as part of a lobbying process, 
perhaps to help establish the defendant’s blamelessness in the 
eyes of his peers. It is possible that such material might 
also be misused as a form of pornography. 
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12. Misuse of this kind is objectionable and distasteful and 
is likely to be particularly distressing if discovered by the 
alleged victim. Victims might be discouraged from reporting 
crime to the police for fear of further anguish and 
embarrassment . 

Possible remedies 



13. A number of measures to prevent or deter inappropriate 
use of prosecution witness statements during sexual offences 
cases have been proposed to the Home Office. These fall into 
three broad categories: 

(A) greater use by solicitors of discretion before 
allowing clients to retain copies of certain witness 
statements; 

(B) special arrangements for central storage of witness 
statements in prisons and restricted or supervised access 
to such statements; 

(C) new statutory provision, either to forbid a person 
accused of sexual offences possessing certain statements 
by or about his alleged victim (he would have to read or 
view such statements at his solicitors or, if 
unrepresented, at some other designated place); or to 
permit possession as at present but forbid "unnecessary" 
disclosure of the contents of any such statement. 

A. Solicitor 1 s discretion 

14. The Home Office has corresponded with the Law Society 
about their guiding solicitors to exercise greater discretion 
in passing on to clients prosecution witness statements in 
sexual cases. In "The Crown Court; a guide to good practice" 
(published in September 1990 under the auspices of the Lord 
Chancellor's Standing Committee on Efficiency) the Law Society 
recommended that solicitors "should use their discretion in 
providing copies of statements and exhibits relating to a 
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defendant's case, subject to the client's right to have access 
to the case against him". The Law Society's guidance suggests 
that solicitors should "remind the client that the use of 
papers must be limited to use in connection with the purposes 
of litigation and that any misuse of the papers by the client 
may amount to contempt of court." The guidance says that, "In 
sensitive cases it may be necessary to delete witnesses' 
addresses" . 

15. The Home Office has no information about the extent to 
which solicitors follow the Law Society's recommendations but 
notes that their operation is necessarily limited to cases 
where the defendant is legally represented and that they are 
in any event made subject to the overriding right of the 
client to have access to the case against him. The solicitor 
is, of course, instructed by the defendant and it is difficult 
to see how he can refuse to let his client retain a copy of 
the statement for perusal, if that is what the client wants. 
Even if the client has not specifically made the request, the 
solicitor might judge that, since the client's liberty is at 
stake, it is in his best interests that he should be given the 
fullest possible opportunity to consider the evidence and at 
his own pace. Moreover it would not seem appropriate to ask 
solicitors to "censor" the statements they may disclose to 
their clients. 

16. The Home Office is not well placed to determine what 
further scope there may be for solicitors' discretion in this 
matter beyond that already recommended by the Law Society. On 
the face of it, the existing guidance may be at the limits of 
what can properly be achieved, but comments from interested 
bodies and practitioners would be welcome. 



B . Special arrangements for central storage 

17. It has been suggested that the problem could be 
substantially eased by keeping all witness statements sent to 
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persons in custody in some central secure area to which access 
would be allowed only by the defendant, his solicitor or some 
other adviser (who might also be a prisoner) and only under 
strictly controlled conditions. The Home Office would welcome 
comments on this suggestion. Its initial reaction is that the 
proposal would not prevent misuse by persons on bail or 
otherwise not in custody. It needs also to be remembered that 
prisoners retain all their civil rights despite their 
imprisonment unless those rights are removed by law, either 
expressly or by necessary implication. The proposal might be 
thought to discriminate unreasonably against those in custody. 
There might also be legal difficulties in defending any 
proposal which effectively restricted the defendant's access 
to his case papers. Article 6.3(b) of the European Convention 
on Human Rights indicates that everyone charged with a 
criminal offence has the right to have adequate time and 
facilities for preparation of his defence: it might be argued 
that central storage arrangements in prisons could interfere 
with the Convention, particularly if the arrangements 
effectively prevented the accused from seeking advice on the 
material or restricted access unreasonably. There would also 
remain the problem of what should happen to statements once a 
person's case is concluded. 

C. New statutory provision 

( i ) Ban possession 

18. It has been suggested that special statutory provision 
should be made so that a person accused of sexual offences 
should not be allowed to possess a copy of any statement by or 
about the alleged victim but should have to read or view his 
solicitor's copy in the latter's presence or, if he were not 
represented, at a police station, or even a local CPS office. 
The scope of a provision of this kind is potentially very wide 
indeed and it would impact on all those accused of any sexual 
offence, not just the small number who are thought to misuse 
witness statements. In addition to considerable practical and 
resource implications, it would seem to be open to the 
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objection that it cuts across the right of the accused to have 
full and free access to evidence against him (see paragraphs 
2, 15 and 17 above). The Government could not in any event 
support a proposal to use CPS offices in this way, which could 
compromise the prosecution's position. 

( ii ) Ban improper disclosure 

19. Alternatively, it has been suggested that a new offence 
should be created to forbid unnecessary physical disclosure of 
the contents of any statement. This would not prevent the 
defendant from receiving copies of the statements, nor from 
showing them to people who were not lawyers with a view to 
obtaining advice. Nor need it curtail access to the 
statements. However, there could be severe problems in 
framing a suitable offence. In principle it would be 
desirable to cover oral disclosure as well as acts of actually 
passing the document to another person. It would be 
particularly difficult to frame or enforce any offence about 
oral disclosure. 

20. It would also be necessary to define the circumstances in 
which disclosure is to be prohibited, given that the 
defendants will need to disclose witness statements to their 
lawyers and others for the preparation of their defence. One 
possible test is whether the disclosure was necessary for 
purposes connected with the criminal proceedings . The 
difficulty here is that the defendant could plausibly say that 
he wished to compare notes with someone who was undergoing or 
had undergone a similar trial. An alternative test might be 
based around the defendant's intentions or purpose in making a 
disclosure, but intentions are not easy to discern or prove 
and again there would be difficulties in framing an effective 
and enforceable offence. 

Comments 

21 . The Government would welcome comments on any of the 
options set out in this Paper or for any other proposal to 
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prevent the misuse of witness statements. They should be sent 
by 30 October 1991 to Room 336, Criminal Policy Department, 
Home Office, 50 Queen Anne's Gate, London SW1H 9AT. 



Home Office 
August 1991 
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